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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, JORHAT 

District: Jorhat 

Present: Jinti Panging 

             Judicial Magistrate First Class 

Jorhat 

  

Misc. Case No. 02/2018 

u/s 125 Cr.P.C 

 

PampiNeog ………………………………………………. 1st party 

                                VERSUS 

Ramen Neog ……………………………………………….. 2nd party/Opposite Party 

 

For the 1st party: Smti. Bijulata Das 

For the 2nd party: Md. Miraj Ali, Tosmina Ahmed 

Evidence recorded on:    19/03/2018, 4/04/2018 

Argument heard on:       21/05/2018 

Judgment delivered on:  29/05/2018 
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JUDGMENT AND ORDER 

1. This instant application for maintenance has been filed by Smti. 

PampiNeog (hereinafter referred to as the 1st party) under section 

125 of the Code of Criminal Procedure, 1973, demanding a 

monthly maintenance amount of Rupees 8000/-(Eight thousand) 

only for her and Rupees 7000-(Seven thousand) for her minor 

daughter from her husband, Ramen Neog (hereinafter referred to 

as the 2nd party).  

 

2. In her application, the 1st party has stated that she entered into 

wedlock with the 2nd party in the Assamese calendar month of 

“Magh” in the year 2010 according to their social rites and customs 

and started living together as husband and wife and out of their 

marriage, a girl child was born to them, who is now aged 7 years. 

That after one year of their marriage, the 2nd party started 

torturing the 1st party physically under the influence of liquor and 

even after bearing all such atrocities of the 2nd party, the 1st party 

remained calm thinking about their future. That the 1st party gave 

birth to a girl child and after the birth of their daughter, the 2nd 

party was not at all happy and as such, he started to torture the 1st 

party both mentally and physically. That the 2nd party even tried to 

throw away their daughter and when the 1st party objected to it, 

the 2nd party tortured her physically and also stopped giving food 

to her. That on one occasion, when the 1st party was busy doing 

some household chores, the 2nd party tried to throw away the 1st 

party and when the 1st party raised objection for such act of the 

2nd party, the 2nd party hit the 1st party on her head and caused 

injuries to her. That as the torture upon the 1st party by the 2nd 

party went on increasing day by day, the 1st party thought that if 

she leaves the 2nd party for a few days, the 2nd party would realize 

his guilt and would lessen the torture upon the 1st party. That the 

1st party for that simple reason left the 2nd party and along with 

her child went to her maternal house for staying there for a few 

days. That the 2nd party did not repent for his guilt and did not 
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even approach the 1st party and her child. That after some days, 

the 1st party returned along with her child to the house of the 2nd 

party. That on entering the house of the 2nd party by the 1st party, 

the 2nd party on saying as to why she has returned to his house, 

the 2nd party beat her up and drove her away. That the 1st party 

finding no other alternative, again returned back to her maternal 

houseand since the month of December, 2012, she has been 

residing in her maternal house. That the 1st party have no source 

of income of her own and is also unable to bear the educational 

expenses of her daughter. That the 2nd party has not approached 

the 1st party and has not paid any maintenance to the 1st party and 

her minor daughter. That the father of the 1st party is a poor 

person and is facing lot of difficulties in maintaining his family as 

well as the 1st party and her daughter. That the 2nd party is a 

retired person and draws a pension of Rs.17,000/- (Rupees 

seventeen thousand only) per month and the 2nd party has not 

given her a single penny to maintain herself and her daughter and 

also never came to take her back. That the 2nd party is a mason 

and is also a guitarist. That the 2nd party also possess agricultural 

lands. That the 2nd party earns a monthly income of Rs.30,000/-

(Rupees thirty thousand) only per month. That the daughter of 

both the parties is presently studying in Class II and for all the 

expenditures, Rs.15,000/- (Rupees fifteen thousand) only per 

month would be enough for their maintenance. Hence, the 1st 

party prayed that the 2nd party may be ordered to pay a monthly 

maintenance of Rupees 8000/-(eight thousand) only towards her 

and Rs.7000/-(seven thousand) only towards her minor child.  

3. The 2nd party duly received notice issued from this Court and 

entered his appearance and thereafter filed his written statement 

against the petition of the 1st party. In his written statement, he 

has denied the averments in the petition stating that the 1st party 

is not his legally married wife and they have not entered into 

wedlock according to social customs and rituals. He stated thatthey 

used to cohabit together and out of their cohabitation,a girl child 
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was born to them. He also stated that the 2nd party never tortured 

the 1st party and also never tried to throw away the child of the 1st 

party. He also stated that the allegation against the 2nd party that 

on objection by the 1st party to the 2nd party when he tried to 

throw away the child of the 1st party, the 2nd party hit the 1st party 

on her head and injured her is totally false as no such incident 

actually occurred then. He also stated that the 2nd party used to 

love the 1st party and their child and also used to take care of 

them. He also stated that the 1stparty is mentally weak and she 

used to abuse the 2nd party and his mother and also used to 

torture them but the 2nd party used to patiently bear all those 

tortures of the 1st party only because of their child. He also stated 

that after the birth of their child, the 2nd party wanted to organize 

some customary ceremonies for giving 1st party the status of a 

wife socially but the 1st party on being dissatisfied with his decision 

left him and went back to her maternal home. That the 1st party on 

many requests by the 2nd party returned back to his house but on 

23/11/2014 the 1st party along with all her items went back to her 

maternal house in presence of many people not to return in future 

and the 1st party executed a written agreement in presence of 

many witnesses. That the statement of the 1st party that the 1st 

party left his house only because of the torture meted to her by 

the 2nd party is totally false and baseless. That the 2nd party is not 

therefore liable to pay maintenance to the 1st party and on the 

other hand, even though the 2nd party according to his capacity 

paid some maintenance to their child but the 1st party refused to 

accept the same. That even the 2nd party requested time and again 

to the 1st party for returning their daughter to him, the 1st party 

refused to hand over the child to the 2nd party. That the 2nd party 

works as a helper of Mason and earns a daily wage of Rs.300/-

(Three hundred) only per day as his income but he works for only 

15 to 20 days a month. He also stated that he earns an income of 

Rs.4,500/-(Four thousand five hundred) only per month. He also 

stated that he is a guitarist but playing guitar is not his profession, 
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it is only his hobby. That the 2nd party has the responsibility of his 

unmarried sister and his aged mother for which he is not in a 

position to pay maintenance to the 1st party. That the 2nd party is 

ready to bear all the responsibilities of his daughter by keeping his 

daughter with him.Therefore, the 2nd party prays and seeks the 

dismissal of the petition and also to discharge him from the case. 

4. To prove her case, the 1st party adduced the evidence of three 

witnesses including her own whereas the 2nd party did not adduce 

the evidence of any witness in his defence. I have gone through 

the case record and heard the learned Counsels for the two parties 

in their respective arguments. 

 

Points for Determination 

i) Whether the 1st party is a legally married wife of the 2nd 

party? 

ii) Whether the 1st party without any sufficient reason 

refused to live with her husband? 

iii) Whether the 2nd party has the sufficient means to 

maintain the 1st party and her child and whether the 2nd 

party having sufficient means refused or neglected to 

maintain the 1st party and her infant child? 

iv) Whether the 1st party is entitled to maintenance from the 

2nd party? 

 

Discussion, Decision and Reasons thereof 

Point No. (i) 

5. PW1, the 1st party Smti. PampiNeog has stated in her examination-

in-chief that she got married to the 2nd party in the year 2010 

according to social custom and rituals. She also stated that after 

their marriage, she and the 2nd party used to reside together as 

husband and wife and out of their wedlock, a girl child was born to 

them. 
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6. PW2, KalpanaGogoi has stated in her examination-in-chief that the 

1st party is her daughter and the 2nd party is her son-in-law. She 

also stated that both the parties entered into wedlock according to 

social customs and rituals and after their marriage, they used to 

live together as husband and wife in the house of the 2nd party and 

out of their wedlock, a girl child was born to them.  

7. PW3, Anima Das in her examination-in-chief stated that she is the 

neighbour of the 1st party. She also stated that the 2nd party is the 

husband of the 1st party and they are parents to a girl child.  

8. From all the evidence adduced, I find that the 1st party was 

married to the 2nd party. In the absence of rebuttal from the 2nd 

party, it can be rightly presumed that the 1st party is the wife of 

the 2nd party and they have a girl child. There was no suggestion 

on the part of the 2nd party that the 1st party is not the legally 

married wife of the 2nd party. 

9. In the light of the above evidence, it is clear that the 1st party is 

the legally wedded wife of the 2nd party. 

10. Hence, this point is decided in favour of the 1st party. 

 

 

 

Point No. (ii) 

 

11. PW1, the 1st party stated in her evidence that since she was 

pregnant, the 2nd party used to beat her under the influence of 

alcohol and also for negligible reasons, the 2nd party used to 

torture her. She also stated that the 2nd party also did not provide 

her adequate food. She also stated that the 2nd party kept her at 

her maternal home for her delivery of her child. She also stated 

that after 5 months of the birth of her daughter, the 2nd party went 

to take her home and she came with him but the 2nd party did not 

like their child as it was a girl child. She also stated that once when 

the 2nd party tried to throw away the child of the 1st party, a lady 

nearby caught hold of her and her child escaped. She also stated 
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that she used to bear all the tortures upon her by the 2nd party. 

She also stated that once when their child was suffering from 

illness, the 2nd party did not take her for treatment and also did not 

pay any money for her treatment rather the 2nd party kept her and 

her child at her maternal house for the treatment of their 

daughter. She also stated that after some days again the 2nd party 

came to take her home and she went with him. She also stated 

that after taking her home, again the 2nd party started to torture 

her in the same manner and finding no other alternative, the 1st 

party filed an ejahar at Pulibor Police Station but the 2nd party had 

given in writing at the Police Station and brought her back home. 

She also stated that after 1 month again the 2nd party assaulted 

her and drove her out of his house and since then, she has been 

residing at her maternal house. 

                   During cross-examination, 1st party stated that the 

2nd party drove her out of his house.  

12. PW2, KalpanaGogoi, the mother of the 1st party in his evidence 

stated that the parties stayed together happily for 2 years but after 

the birth of the daughter of the 1st party, the 2nd party for the want 

of a boy child started to torture the 1st party and also stopped 

providing food to the 1st party. She also stated that they filed an 

ejahar at Pulibor Police Station but when the 2nd party promised 

not to repeat such acts in future, they withdrew the case and the 

1st party went back to the house of the 2ndparty. She also stated 

that after staying happily for some days, the 2nd party again 

started to torture the 2nd party. She also stated that one day, the 

2nd party after torturing the 1st party drove the 1st party and her 

child out of his house. She further stated that earlier too, on many 

occasions the 2nd party used to drive the 1st party out of his house 

but the 2nd party on promise that he would not repeat such acts in 

future used to bring her back home. 

                     During cross-examination, she stated that the 

1stparty on coming home told her that the 2nd party drove her out 

of his house. 
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13. PW3, Anima Das, in her evidence stated that the 1st party is her 

neighbour. She also stated that the 1st party and her child are 

residing at her maternal house.She also stated that the 1st party 

used to complain that the 2nd party used to torture her physically 

and also did not provide food to her. She also stated that earlier on 

many occasions, the 1st party came to her maternal house as the 

2nd party used to torture her.  

                   During cross-examination, she stated thatshe had not 

witnessed any incident of torture upon the 1st party by the 2nd 

party. 

14. In the light of the above discussion, it is clear that the 2nd party 

used to torture the 1st party for no reason. It appears from the 

evidence adduced that the 2nd party used to torture the 1st party 

and she was forced to leave her matrimonial home in the year 

2104. In the case in hand, the 1st party asserted that the 2nd party 

neglected her to maintain her being a married wife and her child. 

The 2nd party could not rebut the depositions of the 1st party and 

the other witnesses. The 2nd party also could not prove that the 1st 

party left his house for no reason according to her own will. As 

there is no rebuttal on the part of the 2nd party, it can be rightly 

presumed that the 2nd party used to torture the 1st party. It also 

appears that the 2nd party failed to take care of his child. The 1st 

party living separately with her child from the 2nd party is therefore 

justified. 

15. Hence this point is decided in favour of the 1st party. 

 

Point No. (iii) 

16. PW1 has stated in her evidence that since the day of her leaving 

the house of the 2nd party, she has been residing in her maternal 

house. She also stated that since then, the 2nd party has nit 

approached the 1st party and has not paid any maintenance to the 

1st party and her child. She also stated that she has no source of 

income of her own. She also stated that her mother is a daily wage 

earner. She also stated that her child is studying in Class II at 
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Letukujan Primary School. She further stated that the 2nd party 

plays guitar in various programmes. She also further stated that 

the 2nd party has rented houses. She also further stated that the 

2nd party works as a mason and he earns a monthly income of 

more than Rs.30,000/-(thirty thousand) only per month. 

                    During cross-examination, she stated that she has 

not submitted any documents regarding the profession of the 2nd 

party and also has not submitted any documents regarding the 

rented houses of the 2nd party. 

17. PW2 has stated in her examination-in-chief that since the 1st party 

and her child have been residing in their house, the 2nd party has 

not approached the 1st party and has not paid any maintenance to 

the 1st party. She also stated that the child of the 1st party is 

studying at Class II. She further stated that all the expenditures of 

the 1st party and her child are being borne by her. She further 

stated that she is a daily wage earner. She also further stated that 

the 1st party has no income of her own. She also further stated 

that the 2nd party is a professional guitarist and plays guitar in 

programmes. She also further stated that the 2nd party has rented 

houses. She also further stated that the 2nd party earns a monthly 

income of Rs.30,000/- per month. 

18. PW3 in her examination-in-chief stated that the 2nd party has not 

paid any maintenance to the 1st party and her child. She also 

stated that the 1st party has no income of her own. She also stated 

that the mother of the 1st party works as a daily wage earner and 

bears all the expenditures of the 1st party and her child. She also 

stated that the 2nd party plays guitar in programmes and also 

works as a mason. She also stated that he has rented houses. 

                During cross-examination, she stated that the 2nd party 

himself told her that he is a guitarist and has rented houses. 

19. In the light of the above discussion, it is clear that the 2nd party 

has a monthly income and he has the capacity to maintain his wife 

and his child. As regards the income of the 2nd party a definite 

conclusion could not be arrived at from all the evidence on record. 
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On the other hand, it is not a disputed fact that the 2nd party is an 

able-bodied person and he has income to maintain himself and his 

family. In the case in hand, the 1st party asserted that the 2nd party 

neglected her to maintain her being a married wife and her child 

and the 2nd party has not rebutted her statement. Moreover, it has 

been already decided earlier that the 2nd party used to torture the 

1st party and also failed to take care of her child. As it has been 

established earlier that the 1st party is a legal wife of the 2nd party, 

so the 2nd party is legally bound to maintain his wife but he failed 

and all these acts of the 2nd party amounts to neglect and refusal 

on his part in maintaining the 1st party. 

20. Hence, the point no. (iii) is decided in favour of the 1st party. 

 

Point No. (iv) 

21. The acts and conducts of the 2nd party as discussed above clearly 

depicts that he has neglected and refused to maintain the 1st party 

and pushed her into a life of uncertainty. The Hon’ble Supreme 

Court has dictated in the case of BimalaKumari vs. Veruswami, 

(1991) 2 SCC 375, that the object of the provision of the section 

125 Cr.P.C. is to prevent vagrancy of destitute women so that they 

may not become victim of the circumstances. In the instant case, 

the 1st party stated that she has no source of income on her own, 

which was not denied by the 2nd party. In BhagwanDutt vs. 

Kamala Devi (1975) 2 SCC 386, it was observed that the wife 

should be in a position to maintain a standard of living which is 

neither luxurious nor penurious because “unable to maintain 

herself” does not mean that wife must be absolutely destitute 

before she can apply under the section. Moreover, in the case of 

Pradip Das vs. Jabamoni Das, 1999 (1) GLT 168, Hon’ble 

Gauhati High Court has held that “even an able bodied husband 

having no income cannot be divested of the responsibility to 

maintain his wife. His plea that he has to maintain a number of 

persons is of no importance as he is obliged to maintain his wife 

first”. 
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22. As regards the income of the 2nd party, the 1st party has stated in 

her petition that he earns a monthly income of Rupees 30,000/- 

per month as he works as a mason and also plays guitar. In her 

evidence, the 1st party also stated that the 2nd party had houses for 

rent but the 1st party could not produce any cogent evidence in 

regard to the rented houses and also the actual income of the 2nd 

party. The 2nd party failed to rebut the statements of the 1st party. 

The 2nd party has not even given a suggestion that the 2nd party is 

not a mason. Moreover, the 2nd party has given a suggestion that 

he does not play guitar and on the other hand the 2nd party 

suggested that the 1st party and her mother did not like the 2nd 

party playing guitar. Hence, it appears to be admitted by the 2nd 

party that he used to play guitar but it is not clear whether the 2nd 

party is a professional guitarist or he plays guitar only as a hobby. 

So, I am of the view that he is capable of giving maintenance to 

the 1st party because it is not the case of the 2nd party that he is 

incapable of earning nor it is his case that he is incapacitated to 

earn because of his physical disability, etc. 

23. In view of the above discussions and the reasons stated, I am of 

the opinion that the petitioner is entitled to get maintenance from 

the opposite party. In these facts and circumstances, Point No. (iv) 

is decided in favour of the 1st party. 
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ORDER 

24. In the result, the petition filed by the petitioner is allowed on 

contest. 

              The petitioner is entitled to get maintenance from the 

opposite party. 

Considering all aspects and in particular, the status, social 

background, cost of living and high index of essential commodities 

and capabilities of the other side, the opposite party is hereby 

directed to pay Rupees 2500/-(two thousand five hundred) only 

per month towards the 1st party and Rupees 1800/-(eighteen 

hundred) only per month towards the child as maintenance 

allowance from the date of filing this application. 

               Let the copy of the judgment be furnished to the 

petitioner free of cost. 

 

               Given under my hand and seal of this Court on this the 

29th day of May, 2018 at Jorhat. 
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Jinti Panging 

                                                           Judicial Magistrate First Class 

Jorhat 

 

 

 

 

 

 

 

 

                                          APPENDIX 

 

 

A.  List of witnesses for the 1st party   : 

 1. PW1 ………………. PampiNeog 

             2. PW2 ………………. KalpanaGogoi 

     3. PW3 ………………. Anima Das               

B.List of witnesses for the 2nd party: None 

 

C.Exhibits of the 1st party :     None 

 

D.Exhibits of the 2nd party:     Exhibit-1:-Document where the 1st party has 

put her signature when she left her matrimonial home according to her own 

will. 

 

 

 

 

 

Jinti Panging 

  Judicial Magistrate First Class 

Jorhat 
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